Specific Duties


CONSULTATION RESPONSE FORM
THE PUBLIC SECTOR EQUALITY DUTY

Promoting equality through transparency – A consultation

The consultation closes on 10 November 2010. Please let us have your response by that date. 

When responding, it would be helpful if you could provide the following information.

Please fill in your name and address, or that of your organisation if relevant. You may withhold this information if you wish, but we will be unable to add your details to our database for future consultation exercises.

Contact details:

Please supply details of who has completed this response.

	Response completed by (name):
	Em Williams

	
	Artemi Sakellariadis


	Position in organisation (if appropriate):
	Campaigner

Director


	Name of organisation (if appropriate):
	Centre for Studies on Inclusive Education (CSIE)


	Address:
	New Redland Building, Coldharbour Lane, Frenchay, Bristol, BS16 1QU.



	Contact phone number:
	0117 3284007


	Contact e-mail address:
	em@csie.org.uk


	Date:
	28 October 2010


Confidentiality

Under the Code of Practice on Open Government, any response will be made available to the public on request, unless respondents indicate that they wish their views to remain confidential. If you wish your response to remain confidential, please tick the box below and say why. If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances. An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

I would like my response to remain confidential
	


(please put a cross in the box if appropriate):
Please say why

	


In what capacity are you responding (please put a cross in the appropriate box)?

As an individual 

	


On behalf of a public sector organisation 

	


On behalf of a private sector organisation 

	


On behalf of a voluntary sector organisation 

	x


Other (please specify) 

	


Note:

· In addition to the completed pro-forma, you can also send other supporting information if you so wish

Thank you for completing this response form.

	Question 1:     Do you have any comments on our proposals for data reporting?  Does the drafting of regulation 2 accurately reflect the aims of the policy described in paragraph 5.2 to 5.9?



Does the drafting of regulation 2 accurately reflect the aims of the policy?

Please place a cross in the appropriate box

	Yes
	
	No
	x
	Not sure
	


Please explain:
It is unclear from the draft regulations what format public data will take. This is key if it is to be understood and used by members of the public who are generally not trained as statisticians. CSIE is concerned that without further clarification on this matter data will be meaningless or subject to misinterpretation. There need to be systems in place so that members of the public, and public bodies themselves, are able to meaningfully compare data across each of the protected characteristics. As such, CSIE recommends that all data be contextualised in order for it to be both meaningful and transparent – headline data alone for instance is insufficient. We would urge that all data is accompanied by a detailed analysis that also includes qualitative data, and that qualitative data is particularly drawn upon where quantitative data is weak or entirely absent. Qualitative data is extremely important since it offers people greater scope for speaking about the ways in which goods and services affect them, as well as allowing for a more detailed and holistic understanding of the impact of any discrimination, harassment or victimisation. However, asking for data on equality strands will not, in itself, improve people’s perceptions of diversity, or further equality although we recognise that it is a step in the right direction.
CSIE is concerned that the proposed specific duties with regard to racial equality will not meet the recommendations of the Macpherson Report. This represents a step backwards in the fight for equality. Minimum requirements suggested in that report include race awareness training and efforts to improve the recruitment, retention and progression of people from Black and Ethnic Minority communities within public bodies. Macpherson recognised the need for prescriptive regulations since the levels of inequality experienced by people from BME communities in Britain have been, and continue to be, disproportionately large. In the government’s desire to do away with bureaucracy we have very real concerns that such drives will be lost. CSIE therefore strongly recommends that such initiatives remain.
CSIE is concerned that the Data Protection Act is not widely understood and recognise that personal information is not always handled appropriately or sensitively in line with regulations for example concerning a person’s trans status). We recognise some people’s reluctance to disclose personal data and feel that a wider societal shift needs to occur for people to feel both confident in the use that will be made of any such data and aware of the reason why data gathering is so crucial. As such, we would urge that a framework is set that better articulates how engagement will occur (in light of the concerns raised above), that both quantitative and qualitative data is used and that public bodies continue to engage in impact assessments of existing policies and that this is phased into the single equality duty since such work has yielded improvements in many sectors. The expression ‘not throwing the baby out with the bath water’ springs to mind. 
While we applaud the autonomy and confidence bestowed in public bodies to comply with the general duty, the draft regulations fail to safeguard the intention of public bodies to ensure equality. It would appear that there are no measures by which public bodies may be held accountable in ensuring that they are engaging with people from protected groups in an adequate or inclusive manner. We strongly feel that minimum standards need to be set (see point raised above about the Macpherson Report). Without these we have very real concerns public bodies will simply fail to engage with some sectors of society, in anything other than a ‘from time to time’ manner as laid out in the draft regulations. 
CSIE suggests that the regulations include a specific duty to engage with all members of protected groups. This is of particular importance in areas where relations may historically be strained or where diversity is limited. Engagement from all sectors of society is necessary to gather information, develop inclusive provision and to understand the specifics for any given locality. Without engagement across all of the protected characteristics, in an even handed way, the idea of equality becomes tokenistic. 
With regard to 5.3 we are keen that ‘fine granularity’ is explained. We feel that this could for example productively be used as an opportunity for schools to record all of the different types of bullying that may occur (for example, racist bullying, sexist/sexual bullying, homophobic and transphobic bullying, disabalist bullying etc.) Without clearer wording public bodies, including schools may fail to recognise this opportunity, or, may view it as optional. Without such information it becomes far harder for public bodies/schools to better support all of their employees/customers/pupils. Equally, many schools and other organisations claim to have no problems with specific forms of abuse. Without gathering specific data in this way such claims cannot be substantiated or countered.
CSIE is concerned about the over-emphasis on the public’s ability to both apply pressure on public bodies and operate choice. Section 5.9 speaks of citizens and civil society applying pressure to drive a faster pace of change. This strikes us as dangerous since it would appear to essentially be based on the assumption that citizens have the time, the in-depth knowledge, the confidence and the articulacy to challenge individual bodies who are failing to adequately protect those that they serve and employ. We urge the government to reconsider this clause and introduce some level of local, if not central, government accountability. For example, the EHRC could serve as an explicit de-facto policing body – we note section 6.5 already speaks of the EHRC in similar terms.’ 
Equally, while we recognise that the publication of data may inform the public there is often very little that citizens can tangibly do with such data. This becomes especially pronounced if public bodies are complying with a basic minimum standard (although we note that even this low level stance is not advocated in the regulations). Mechanisms need to be in place so that citizens understand how they may practically hold public bodies to account. One way in which this might be done is for guidance to include response times for communication received which alerts a public body to a discrepancy between its stated intentions and its practice.
	Question 2:     Do you have any comments on our proposals for employment reporting?  Does the drafting of regulation 2 accurately reflect the aims of the policy described in paragraphs 5.10 to 5.11?



Does the drafting of regulation 2 accurately reflect the aims of the policy?
Please place a cross in the appropriate box

	Yes
	
	No
	x
	Not sure
	


Please explain:
We are concerned that there appear to be no measures for evaluating public bodies with less than 150 employees. Many schools, for example most, if not all, primary schools, fall into this category. As such CSIE is concerned that the Equality Act may in fact weaken existing legislation as it pertains to schools. It is important that all schools, whatever their size, are fully and equally committed to equality across all of the protected characteristics if we are to hope for an inclusive society in years to come. We would urge the government to make it a binding duty for all schools and other educational settings, irrespective of size, to publish data across all equality objectives, not just the three areas that have been highlighted (the gender pay gap, the proportion of staff from ethnic minorities and the distribution of disabled employees). 

While CSIE recognises that the three above objectives have been given as examples, we are concerned that they may be viewed as areas of particular difficulty for public bodies. We are concerned that this, in turn, may create a hierarchy of areas deemed to be especially difficult or sensitive. This is clearly inappropriate. CSIE suggests that a dual system operates: one for organisations with more than 150 employees and another for smaller organisations so that all public bodies are accountable. We would urge the GEO to standardize the questions asked across each of the protected characteristics but suggest that the size of an organisation determines the level of detail of the response. For example, we would urge that the distribution of men and women, pregnant women, people with a religion or belief, people from ethnic minorities, people of all ages, LGB and T people and disabled and non-disabled people throughout public bodies is analysed (rather than simply the distribution of disabled people as specified in 5.10). 
In order for data to be accurate staff need to feel confident about the way in which all personal information is dealt with by employers. However, by failing to make the collection of such information a routine requirement, as posited at point 5.11, some employers will fail to take the necessary steps to alter the discriminatory or silencing cultures of their workplaces. This is not equality and does not help to further equality. 
While it is clearly inappropriate to suggest that all employers must provide such information by a set cut-off date imposed from central government we believe that all employers within the public sector must have specific and detailed plans for how they intend to change the culture of their institution so as to be in a position to offer such data at some point in the (near) future. Within any such plan must be a time line with measurable outcomes so that an analysis of the published data shows an increase in the number of employees disclosing personal details. Where such an increase fails to materialise the Equality Commission needs to have powers to intervene. Without such plans it becomes impossible for public bodies to ensure steps are being taken to improve equality across each of the protected characteristics. 
CSIE suggests that the government offers a broad framework of evaluation in order to provide clarity, as per the existing race regulations. For instance including a duty to monitor, by reference, people from each of the protected groups and analyse their recruitment and career progress. We would also urge that data relating to ethnicity be recorded in line with the principle census categories.

	Question 3:     Do you have any comments on our proposals for transparency in public service provision?  Does the drafting of regulation 2 accurately reflect the aims of the policy described in paragraphs 5.12 to 5.14?



Does the drafting of regulation 2 accurately reflect the aims of the policy?
Please place a cross in the appropriate box

	Yes
	
	No
	x
	Not sure
	


Please explain:

The requirements are not extensive enough to achieve the specified aim. “Details of any engagement” (as stipulated in 2.2.d) leaves open the possibility that there may not have been any engagement at all. CSIE suggest that this is changed to “details of the engagement” in order to clarify that engagement is expected. 

	Question 4:     Do you have any comments on our proposals for setting equality objectives to achieve transparency about impact on equality?  Does the drafting of regulation 3 accurately reflect the aims of the policy described in paragraphs 5.15 and 5.16?



Does the drafting of regulation 3 accurately reflect the aims of the policy?
Please place a cross in the appropriate box

	Yes
	
	No
	x
	Not sure
	


Please explain:
CSIE believes that the regulations need a hierarchy of objectives, beginning with a blanket objective for all service providers to ensure no person in any of the protected groups is excluded from accessing services.  All other objectives, including addressing the experience of service users and potential service users, is secondary. We say this since the regulations cannot allow an organisation to consider improving the experience of, for example, people of various religions or beliefs, if the way the organisation is run makes it entirely inaccessible to a disabled person. CSIE suggests that public bodies publish long and short term objectives as a way of showing both where their thinking is heading and what they plan to change in the next year. We will speak more about this in our answer to question 5 below concerning ‘the normal business planning process’.
CSIE is concerned over the lack of a framework (as specified in answer to question 1) and the lack of minimum requirements surrounding the regulations. In order for outcomes to be specific and measurable as suggested in 5.15 we would like assurances that all public bodies will have to engage in consultations exercises with stakeholder groups. The publishing of such events and the levels of attendance should inform part of the transparent reporting process to be delivered. Efforts should be taken to avoid individual factions from dominating the proceedings, or where turn out is small, being used as a singular authoritative voice that speaks for all members of a given community.
According to the wording in part 3 of the draft regulations a public sector body would not be breaking the law if they only made efforts to improve the ways in which they operate across a singular equality strand within a four year period. This has the potential to be disastrous for institutions which have a track record of discriminatory practices across a range of protected characteristics. We urge the government to be more ambitious and change either the wording of ‘one or more’ to a higher figure, such as ‘three or more’ and/or introduce a need for annual reviews prior to the 4 yearly publication figure so that progress may be monitored to see how well objectives are working, and where necessary changes made. 
While CSIE values the importance granted to outcome objectives we feel that some process objectives continue to remain important in order to foster a more inclusive society. This might include, for example, awareness raising amongst staff of each of the equalities strands. 
We are concerned that some people will interpret the wording of the regulations as justification for only addressing one equality objective. We are particularly concerned about this given the current economic climate and what will inevitably be the rushing through of guidance for public bodies on the implementation of the Equality Act following the closure of this consultation. We are worried that public bodies will treat the first year of the new legislation in particular as a form of hoop jumping exercise (see answer to question 1 above) and/or will de-prioritise equality issues given redundancies and slashed budgets.

In line with the dual system proposed by CSIE (see answer to question 2 above) we suggest that the number of objectives addressed by a public body should be proportionate to its size: those with less than 150 employees might need to address one or more, while those with more that 150 employees address three or more.

	Question 5:     Do you have any comments on the changes proposed in Chapter 5 under the section ‘Reducing the burdens on public organisations’?



Please place a cross in the appropriate box

	Yes
	x
	No
	


Comments:
We suggest that the setting of objectives is embedded as part of the ‘normal business planning process.’

We also suggest that pre-existing duties on race, gender and disability, and any such work already undertaken on these, are used to set overall objectives and form part of the ‘normal business planning process.’ We feel that this would help embed the new single duty in a meaningful manner. For protected characteristics where objectives have not previously been set (for example maternity) we would urge that public bodies provide evidence of how they are meeting, or plan to meet, the public sector duty in respect of that characteristic – of course consulting stakeholder groups in the process.
While we applaud the idea of citizens judging public bodies on how far they deliver equality objectives we have some concerns about ‘action planning’ (5.22). It is entirely likely that some data may look as though the situation has become worse as reporting procedures improve. For example, official figures are currently low within schools for homophobic and transphobic incidences. Qualitative data, as well as quantitative data formulated around the experiences of both teachers and pupils however suggests this picture to be entirely inaccurate in the majority of schools. We are concerned that public bodies, such as schools, which begin to collect more robust data under the new duty, may then be seen to have widespread bullying problems where this was not previously seen to be the case. It is therefore crucial that the manner in which data is reported is made transparent and standardised across public bodies with similar functions.
CSIE is concerned at the suggestion of the removal of the Secretary of State’s reporting duties in regard to disability equality. As outlined within the draft regulations disabled people face ‘many complex and distinct barriers.’ We feel that it is a regressive step to remove the Secretary of State’s reports on disability. Disability issues have historically been seen as being particularly complex, and separate from other equality strands, because disabled people are routinely excluded from public life, goods and services. No other protected group faces this level of discrimination. 
If national equality priorities are not set down by Secretaries of State as previously suggested, on the grounds that public bodies can be trusted to select appropriate priorities, then detailed awareness-raising training needs to be widely available. Much of the discrimination people from the protected groups are subjected to, arises because of prejudice and/or unchallenged assumptions. The GEO needs to be proactive in eliminating these, if it is to place its trust in public bodies to promote equality for all. We see no suggestion of this in the draft regulations. This is a cause for concern. Should all other accountability mechanisms be removed, as proposed, there are no mean for discriminatory public bodies to become aware of their exclusionary practices. We believe that there is a very real need for an evaluation of current practice that is specific to the sector – for example, schools should hear directly from the Department for Education rather than the EHRC or GEO.
	Question 6:     Do you have any comments on our proposals for transition from the existing duties relating to race, disability and gender to the new public sector Equality Duty, as described in paragraphs 6.1 and 6.2?



Please place a cross in the appropriate box

	Yes
	x
	No
	


Comments:
Please note that our comments below relate to points 6.1-6.5.

We believe that it will be difficult for some public bodies to make data available by April 2011 given the current lack of guidance. Since this is unlikely to happen until just before the law changes in April, given the timing of the consultation, there is a huge, perhaps unbearable burden, on public bodies to vastly alter what they are already doing in almost no time at all. We are concerned that public bodies will publish data as a form of hoop jumping exercise to avoid falling foul of the law without such an exercise tangibly helping further equality.

6.3 mentions 12 weeks, which seems reasonable, but further guidance around clarity, transparency and accessibility of information would be useful. For example, specific guidance outlining how long differently sized public bodies have between the publication of the specific duties and related guidance and the number of objectives that need to be addressed. In answer to questions 2 and 4 we give specific examples of how this may be achieved. 
We fear that where objectives have not previously been set processes will be less robust. Since the draft regulations fail to lay down any form of minimum standards we are far from confident that all protected characteristics will be accorded equal resources or pursued on an equal basis. 
	Question 7:     We would welcome your views on the proposed list of public bodies for Part 1 and Part 4 of Schedule 19, as described in paragraphs 7.7 to 7.12?



Comments:

We would strongly urge the government to clearly specify that both schools and Ofsted are included in Part 1 of Schedule 19. It is crucial that schools are included, particularly if the proposal for organisations to only report if they have over 150 employees remains, as such a condition would significantly weaken the legislation that currently exists. Given that schools are widely regarded as the foundation stones for society, this is worrying. Similarly, Ofsted has a key role to play in the evaluation of educational provision and CSIE urges that they are specifically bound by the Equality duty. Similarly, we would recommend that Ofsted, or any inspectorate of the future, continues to remain independent from the Department for Education. 
	Question 8:     We would welcome your views on the bodies that we do and do not think should be subject to the specific duties, as described in paragraphs 7.13 and 7.14



Comments:
	Question 9:     Do you have any other comments on the drafting of the Statutory Instrument?  If yes, please explain.



Please place a cross in the appropriate box

	Yes
	
	No
	x


Comments:
	Question 10:     Do you have any evidence or data that you can provide or direct us to which would help us to develop our regulatory impact assessment?



Please place a cross in the appropriate box

	Yes
	x
	No
	


Comments:
CSIE has produced a number of publications in our Trends series.* We believe that these publications may be useful to the GEO through highlighting significant differences in provision of otherwise similar local authorities, lending weight to the suggestion that individual public bodies have significant control over the level of inclusive provision developed.  Our series show this in relation to disability equality within schools, but we can safely infer this is so in other equality strands and public bodies.

* Please see for example, Segregation Trends – LEAS in England 2002-2004: Placement of pupil’s with statements in special schools and other segregated settings by Dr. Sharon Rustemier and Mark Vaughan OBE and LEA inclusion trends in England 1997-2001: Statistics on special school placements and pupils with statements in special schools by Brahm Norwich

	Question 11:     Are you aware of any other benefits resulting from the proposal that have not already been described in the consultation document or the regulatory impact assessment?



Please place a cross in the appropriate box

	Yes
	
	No
	x


If yes, please explain:
	Question 12:     Are there any other comments you would like to make in relation to this consultation that have not already been covered by this form?  If yes, please explain.


Please place a cross in the appropriate box

	Yes
	
	No
	x


Comments:

THANK YOU FOR YOUR COMMENTS.[image: image1][image: image2][image: image3]
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