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	Consultation Response Form
Consultation closing date: 9 December 2013
Your comments must reach us by that date

	Consultation on Draft 0-25 Special Educational Needs (SEN) Code of Practice, Draft Regulations and Transitional Arrangements


If you would prefer to respond online to this consultation please use the following link: https://www.education.gov.uk/consultations
Information provided in response to this consultation, including personal information, may be subject to publication or disclosure in accordance with the access to information regimes, primarily the Freedom of Information Act 2000 and the Data Protection Act 1998.

If you want all, or any part, of your response to be treated as confidential, please explain why you consider it to be confidential.

If a request for disclosure of the information you have provided is received, your explanation about why you consider it to be confidential will be taken into account, but no assurance can be given that confidentiality can be maintained. An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

The Department will process your personal data (name and address and any other identifying material) in accordance with the Data Protection Act 1998, and in the majority of circumstances, this will mean that your personal data will not be disclosed to third parties.
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	Please tick if you want us to keep your response confidential.


	
	

	[image: image2.png]



Reason for confidentiality: 
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	Name: Artemi Sakellariadis
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Please tick if you are responding on behalf of your organisation.


	(
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Name of Organisation (if applicable): Centre for Studies on Inclusive Education (CSIE)
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Address: The Park Centre, Daventry Road, Bristol BS4 1DQ



If your enquiry is related to the DfE e-consultation website or the consultation process in general, you can contact the Ministerial and Public Communications Division by e-mail: consultation.unit@education.gsi.gov.uk by telephone: 0370 000 2288 or via the Department's 'Contact Us' page.
Please mark ONE box which best describes you as a respondent
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	Parent/Carer
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	Child
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	Young Person (16+)
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	School Headteacher/Teacher
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	Further Education Principal/Teacher
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	Special Educational Needs Co-ordinator (SENCO)
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	Governor
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	Local Authority
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	Parent Partnership
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	Educational Psychologist
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	Voluntary Organisation
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	Professional Association/Union
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	Health Commissioner
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	Health Professional
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	Health Provider
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	Early Years Provider
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	Social Care Professional
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	Training/Apprenticeship Provider
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	Other
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	Please Specify:



	


This response form covers questions on the draft Special Educational Needs Code of Practice, regulations and transitional arrangements. To enable you to identify which questions you wish to answer they have been split as follows:

Questions 1 – 27 cover the draft code of practice
Questions 28 – 42 cover the draft regulations
Questions 43 – 52 cover the transitional arrangements.

DRAFT SPECIAL EDUCATIONAL NEEDS CODE OF PRACTICE
General
1 Is it clear from the structure of the draft Code of Practice where you can find the information you need?
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	Yes
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(

	No
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	Not Sure
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	Comments:

CSIE has endorsed the statement issued by the Special Educational Consortium (SEC), stating that it cannot support the draft Code of Practice if it was laid before Parliament for approval in its current form.  CSIE also resonates with SEC’s full response to this consultation.  CSIE is represented on the steering group of SEC.
This CSIE response supplements the above documents and includes comments in response to questions 19, 21, 32 and 53 in an attempt to draw attention to these key issues.  We also recommend that the Public Sector Equality Duty and other aspects of the Equality Act 2010 are more clearly reflected throughout the Code of Practice and Regulations, in the way that other relevant legislation is.  The UK response to the UN Convention on Rights of Persons with Disabilities should also be reflected in local legislation and statutory guidance.
Above all, CSIE invites the Department for Education to consider, in the process of finalising the Children and Families Bill and accompanying statutory guidance, how best to safeguard disability equality in education.  The Equality & Human Rights Commission report “Hidden in Plain Sight” (Sept 2011) showed that harassment continues to be a commonplace experience for disabled people. The follow-up report “Out in the open” (EHRC, Oct 2012) included a recommendation for schools and colleges to develop materials for helping students understand disabled people and the prejudice they face.  The ongoing law reform presents an excellent opportunity for the Department for Education to pursue many of these recommendations; we hope that it will.


	


2 Is the guidance clearly written and easy to understand?
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	Yes
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(

	No
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	Not Sure
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	Comments:



	


3 Are the statutory duties in the Children and Families Bill and the draft SEN regulations clearly explained?
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	Yes
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(

	No
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	Not Sure
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	Comments:



	


4 Does the guidance provide sufficient focus on the full age range from 0-25 including early years and post-16 as well as school-age children?
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	Yes
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(

	No
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	Not Sure
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	Comments:



	


Chapter 1 – Introduction
5 Does Chapter 1 explain clearly the purpose of the Code of Practice, who it applies to and how it applies to them?
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	Yes
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	No
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	Not Sure
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	Comments:



	


Chapter 2 - Summary
6 Does Chapter 2 summarise how the principles described there are reflected in the Code of Practice?
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	Yes
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	No
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	Not Sure


	[image: image50.png]



	Comments:



	


Chapter 3 – A Family Centred System
7 Is Chapter 3 clear about the information, advice and support young people in particular may need, and how agencies should work with them and their families?
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	Yes
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	No
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	Not Sure
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	Comments:



	


8 Is it reasonable to expect local authorities to provide the advice and support specified in Section 3.3?
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	Yes
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	No
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	Not Sure


	[image: image58.png]



	Comments:



	


9 Does the Code provide an accurate description of key working?
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	Comments:



	


10 a) The ‘Independent Supporters’ described in Chapter 3 are intended to provide support for children, parents and young people through the Education, Health and Care assessment and planning process. 

Do you agree that this sort of support should be available to children, young people and parents if they ask for it?
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	Yes
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	No
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	Not Sure
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	Comments:



	


10 b) What might help ensure such support is available to families that need it?
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	Comments:



	


Chapter 4 – Working Together Across Education, Health and Social Care
11 Does Chapter 4 describe clearly how the new joint commissioning arrangements will support children and young people with special educational needs?
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	Yes
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	No
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	Not Sure
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	Comments:



	


12 Is the role of the Designated Health Officer described clearly?
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	Yes
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	No
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	Not Sure
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	Comments:



	


Chapter 5 – The Local Offer
13 Does Chapter 5 describe clearly the purposes of the local offer?
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	Yes
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	No
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	Not Sure
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	Comments:



	


14 Is the guidance clear about what local authorities and their partners must do to develop, publish and review the local offer?
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	Yes
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	No
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	Not Sure
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	Comments:



	


Chapter 6 – Early Years, Schools, Colleges and Other Education and Training Providers
15 Does Chapter 6 make clear the importance of involving children, parents and young people in decision making?
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	Yes
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	No
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	Not Sure
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	Comments:



	


16 Is the guidance clear about what education providers should do to identify and support children and young people of different ages to achieve good outcomes?
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	Yes
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	No
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	Not Sure
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	Comments:



	


Chapter 7 – Assessments and Education, Health and Care Plans
17 Is Chapter 7 clear about how to carry out assessment and planning for children and young people 0-25, including helping children and young people prepare for adult life?
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	Yes
	[image: image90.png]




	No
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	Not Sure
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	Comments:



	


18 Is the guidance clear about the importance of engaging children, young people and their parents in decision making on assessment, planning and reviews?
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	Yes
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	No
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	Not Sure
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	Comments:



	


19 Is the guidance on the content of Education, Health and Care Plans helpful?
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	Yes
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(

	No
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	Not Sure


	[image: image100.png]



	Comments:

In the context of 21st century commitment to disability equality and the Department’s promise of parental choice of school, we fail to see how wording from 1980s legislation can be deemed acceptable today.  Yet the Children and Families Bill and draft Code of Practice still repeat the antiquated suggestion that parental choice for a mainstream school place can be overruled on the grounds that such a placement is believed to be “incompatible with the efficient education of others”.  
We offer here the context in which this phrase has been introduced and maintained in legislation.  The 1981 Education Act introduced the duty to educate all children in mainstream schools, as long as: this reflected parental wishes, did not hinder the education of other pupils and was compatible with the efficient use of resources.  This was introduced in the context of some children having been considered "ineducable" just 10 years previously (the Education (Handicapped Children) Act 1970 transferred the responsibility for providing for children categorised as "educationally subnormal (severe)" from health authorities to local education authorities.)  The 1993 Education Act added a condition that the education received must be appropriate to the child's needs; the 1996 Education Act, consolidating all previous education laws, maintained all four conditions.  In the context of a national move towards greater disability equality, the Special Educational Needs and Disability Act (SENDA) 2001 removed two of the previous four conditions and stipulated that all children should be educated in the mainstream, as long as this was consistent with their parents' wishes and with the efficient education of other children in the school.  More than ten years on, in the context of the Equality Act 2010 and the government's unconditional commitment to disability equality, attempting to limit disabled children's right to a mainstream education seems to us inappropriate and anachronistic.
In CSIE’s response to the Green Paper consultation in October 2010, we offered examples of places where there are no separate “special” schools and all children are educated in their ordinary local school.  Despite this, we acknowledge that the assumption that some children cannot be included in mainstream schools continues to be widely held, making it even harder for those making this assumption to question it.  If the Department for Education believes that it can identify a group of children for whom a mainstream education is not possible, it should clearly state who these children are and why a mainstream school is not an option for them.  Without such a statement, tacitly allowing for the habitual exclusion of some from ordinary local schools, the Department is undermining its promise of parental choice.  Promising a choice without building capacity in schools, is like issuing a ticket and keeping the door locked.
If some schools are concerned that the presence of one child will compromise the efficient education of others, they should be supported to develop their capacity to provide for the full diversity of learners; not be told, explicitly or implicitly, that they don't have to include disabled children.  


	


20 Is the guidance appropriate and relevant to professionals across education, health and care?
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	Yes
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	No
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	Not Sure
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	Comments:



	


21 Does the guidance adequately reflect the essential features of the Inclusive Schooling guidance which is being replaced?
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	Yes
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(

	No
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	Not Sure
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	Comments:



	


22 Does the guidance cover the necessary features of the Learning Difficulty Assessments guidance which is being replaced?
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	Yes
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(

	No
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	Not Sure
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	Comments:



	


Chapter 8 – Children and Young People in Specific Circumstances
23 Does Chapter 8 provide sufficient information about support to be provided for children and young people in the specific circumstances described?
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	Yes
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	No
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	Not Sure
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	Comments:



	


24 Are the duties of local authorities and others towards children and young people in specific circumstances explained clearly?
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	Yes
	[image: image118.png]




	No
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	Not Sure
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	Comments:



	


Chapter 9 – Resolving Disputes
25 Does Chapter 9 provide sufficient support and information to help parents and young people understand the different routes for appeals and complaints?
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	Yes
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	No
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	Not Sure
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	Comments:



	


26 Is sufficient guidance given on what makes effective disagreement resolution and mediation services?
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	Yes
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	No
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	Not Sure
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	Comments:



	


Any Other Comments
27 Please provide any further comments on the draft Code of Practice here.
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	Comments:



	


DRAFT SPECIAL EDUCATIONAL NEEDS REGULATIONS
The Special Educational Needs (Local Offer) Regulations (Clause 30 and chapter 5 of the draft SEN Code of Practice)
28 Do the draft regulations set out clearly what local authorities are required to do to prepare, publish and review their local offer?
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	Yes
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	No
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	Not Sure
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Comments:




The Special Educational Needs (SEN co-ordinators) Regulations (Clause 62 and chapter 6 of the draft SEN Code of Practice)
29 Do the draft regulations set out clearly the requirements on schools in relation to the qualifications and experience, role, functions and responsibilities of their Special Educational Needs Co-Ordinator (SENCO)?
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	Yes
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	No
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	Not Sure
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Comments:




The Special Educational Needs (Information) Regulations (Clause 65 and draft SEN Code of Practice)
30 Do the draft regulations set out clearly what information schools are expected to publish about their arrangements for identifying, assessing and supporting children with special educational needs?
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	Yes
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	No
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	Not Sure

	[image: image141.png]



Comments:




Remaining in a special school or post-16 institution without an Education, Health and Care plan Regulations (Clause 34 and chapter 7 of the draft SEN Code of Practice)
31 Are the draft regulations clear about the circumstances in which a child or young person without an Education, Health and Care plan may remain in a special school or special post-16 institution following an assessment of their needs?
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	Yes
	[image: image143.png]




	No
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	Not Sure
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Comments:




32 Are the draft regulations clear about what should happen where a child or young person without an Education, Health and Care plan remains in a special school or special post-16 institution following a change in their circumstances?
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	Yes
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((

	No
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	Not Sure
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	Comments:

The regulations seem to be saying that a young person can stay in alternative, separate provision indefinitely, even if their needs have not been formally assessed.  This seems to be an oversight and needs to be rectified as a matter of urgency.

In the unlikely event that establishing such an enormous loophole in the system is intentional, CSIE would urge the Department to rethink in the name of equality and children’s rights.  The 2010 Ofsted report “A statement is not enough” provided ample evidence that schools' assessments of children’s needs can be subjective.  Allowing schools to review the appropriateness of their own decisions can become a disastrous vicious circle.  This could be detrimental for some young people and should be avoided at all costs.


	


Education (Special Educational Needs) (Assessment and plan) Regulations (Clauses 36, 37, 44 and 45 and chapter 7 of the draft SEN Code of Practice)
Are the draft regulations clear about what action a local authority should take regarding:

33 a) Education, Health and Care assessments?
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	Yes
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	No
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	Not Sure
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	Comments:



	


33 b) Education, Health and Care plans?
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	Yes
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	No
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	Not Sure


	[image: image157.png]



	Comments:



	


33 c) Timescales for Education, Health and Care plans?

	[image: image158.png]



	

	

	
	Yes
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	No
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	Not Sure
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	Comments:



	


33 d) The transfer of Education, Health and Care plans?
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	Yes
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	No
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	Not Sure
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	Comments:



	


33 e) Reviews and reassessments?

	[image: image166.png]



	

	

	
	Yes
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	No
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	Not Sure
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	Comments:



	


33 f) Ceasing to maintain Education, Health and Care plans?
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	Yes
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	No
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	Not Sure
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	Comments:



	


The Approval of Independent Educational Institutions and Special Post-16 Institutions Regulations (Clause 41 and chapter 7 of the draft SEN Code of Practice)
34 Are the draft regulations clear about which institutions can be approved for the purposes of requests to be named in an Education, Health and Care plan and the matters the Secretary of State will take into account in giving and withdrawing his approval?
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	Yes
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	No
	[image: image176.png]




	Not Sure
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	Comments:



	


The Special Educational Needs (Personal Budgets and Direct Payments) Regulations (Clause 49 and chapter 7 of the draft SEN Code of Practice)
35 Are the draft regulations clear about the arrangements for seeking a Personal Budget and the local authority’s duties in respect of Personal Budgets?
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	Yes
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	No
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	Not Sure
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	Comments:



	


36 Are the draft regulations clear on the arrangements for direct payments?
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	Yes
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	No
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	Not Sure
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	Comments:



	


The Special Educational Needs (Appeal) Regulations (Clause 51 and chapter 9 of the draft SEN Code of Practice)
37 Are the draft regulations clear about the circumstances in which appeals may be brought?
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	Yes
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	No
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	Not Sure
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	Comments:



	


The Special Education Needs (Mediation) Regulations (Clause 52 and chapter 9 of the draft SEN Code of Practice)
38 Are the draft regulations clear about how arrangements for mediation are intended to work?
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	Yes
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	No
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	Not Sure
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	Comments:



	


The regulations may cover “requiring a local authority to pay reasonable travel expenses and other expenses of a prescribed description, up to any prescribed limit”.

39 a) What expenses do you think it would be reasonable for the regulations to cover?
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	Comments:



	


39 b) Should there be prescribed limits and, if so, how much should they be?
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	Yes
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	No
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	Not Sure


	[image: image198.png]



	Comments:



	


The Special Educational Needs (Children’s Rights to Appeal Pilot scheme) Order (Clause 54) 

40 Does the draft Order set out reasonable arrangements for local authorities to pilot giving children the right to appeal to the Tribunal?
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	Yes
	[image: image200.png]




	No
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	Not Sure
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	Comments:



	


41 Will this provide a sufficient basis on which to decide whether to extend the right to appeal across England?  
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	Yes
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	No
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	Not Sure
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	Comments:



	


Any Other Comments
42 Please provide any further comments on the draft regulations here.
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	Comments:



	


TRANSITIONAL ARRANGEMENTS
Transferring Children and Young People with Statements of SEN and Learning Difficulty Assessments to Education, Health and Care Plans
43 Some children and young people will be undergoing special educational needs assessments on the current system on 1 September 2014. Should that assessment result in a statement/Learning Difficulty Assessment or an Education, Health and Care plan? Please explain the reason for your opinion.
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	Statement/Learning Difficulty Assessment
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	Education, Health and Care Plan
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	Not Sure
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	Comments:



	


Pace of Transition
44 Do you agree that the overall period for transition from statements of SEN to Education, Health and Care plans should be three years? Please explain the reason for your opinion. If you do not agree, please say what timeframe you think would be appropriate.
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	Yes
	[image: image213.png]




	No
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	Not Sure
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	Comments:



	


45 Do you agree that Learning Difficulty Assessments should be phased out within two years? Please explain the reason for your opinion. If you do not agree, please say what timeframe you think would be appropriate.
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	Yes
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	No
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	Not Sure
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	Comments:



	


The Process for Transition
46 Do you agree that local authorities, following consultation with young people and parents, should determine the best point in any given year to transfer a statement of SEN/Learning Difficulty Assessment to an Education, Health and Care plan, and that this should replace the usual annual review?
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	Yes
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	No
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	Not Sure
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	Comments:



	


47 Do you agree that where a child or young person makes the transfer from a statement of SEN/Learning Difficulty Assessment to an Education, Health and Care plan, their plan should be written using the principles set out in section 7.9 of the draft SEN Code of Practice?
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	Yes
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	No
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	Not Sure
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	Comments:



	


48 Do you agree that the right to request an Education, Health and Care Plan should be limited to new referrals during the three year transition period? If not, why not?
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	Yes
	[image: image229.png]




	No
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	Not Sure
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	Comments:



	


Phasing the Transition
49 a) Do you agree that government should establish a broad framework setting out the slowest acceptable rate of transfer from statements of SEN to Education, Health and Care plans? If not, why not?
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	Yes
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	No
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	Not Sure


	[image: image235.png]



	Comments:



	


49 b) If yes, which of the two proposed frameworks for transfer from statements of SEN to Education, Health and Care plans do you support? Why do you support this option?
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	Option 1: Transfer at end of key stage
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	Option 2: Transfer at end of current phase of education
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	Not Sure
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	None of the above
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	Other (please specify)
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	Comments:



	


50 Do you agree that young people with Learning Difficulty Assessments should be able to request to transfer to an Education, Health and Care plan at any point during the proposed two year transition period? If not, why not?
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	Yes
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	No
	[image: image244.png]




	Not Sure
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	Comments:



	


Implementing the Local Offer
51 Which approach to implementing the local offer should be adopted? Please explain why.
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	Option 1: Introduce all local offer requirements from September 2014
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	Option 2: Introduce all local offer requirements from April 2015
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	Option 3: Introduce the local offer progressively from September 2014
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	Not Sure
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	None of the above
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	Other (please specify)
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	Comments:



	


Any Other Comments
52 Please provide any further comments on the transitional arrangements here.
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	Comments:



	


53 Please let us have your views on responding to this consultation (e.g. the number and type of questions, whether it was easy to find, understand, complete etc.).
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	Comments:

A response time of nine weeks seems astonishingly short for a consultation of this magnitude.  The full twelve weeks (if not longer, to mitigate for the Christmas break) would have seemed more fitting.  
Government guidance suggests that “timeframes for consultation should be proportionate and realistic”.  On this occasion, the consultation involved 13 separate documents, a total of 239 pages, proposing major changes to the education system.  CSIE is deeply concerned that such a brief timeframe for such an important consultation may have limited the quantity and quality of responses.  



	


Thank you for taking the time to let us have your views. We do not intend to acknowledge individual responses unless you place an 'X' in the box below.
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	Please acknowledge this reply.


	
	(
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E-mail address for acknowledgement: admin@csie.org.uk



Here at the Department for Education we carry out our research on many different topics and consultations. As your views are valuable to us, please confirm below if you would be willing to be contacted again from time to time either for research or to send through consultation documents.
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	Yes
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	No 


All DfE public consultations are required to meet the Cabinet Office Principles on Consultation
The key Consultation Principles are:

· departments will follow a range of timescales rather than defaulting to a 12-week period, particularly where extensive engagement has occurred before

· departments will need to give more thought to how they engage with and consult with those who are affected

· consultation should be ‘digital by default', but other forms should be used where these are needed to reach the groups affected by a policy; and

· the principles of the Compact between government and the voluntary and community sector will continue to be respected. 

Responses should be completed on-line or emailed to the relevant consultation email box. However, if you have any comments on how DfE consultations are conducted, please contact Carole Edge, DfE Consultation Coordinator, tel: 0370 000 2288 / email: carole.edge@education.gsi.gov.uk
Thank you for taking time to respond to this consultation.
Completed responses should be sent to the address shown below by 9 December 2013

Send by post to: Ministerial and Public Communication Division (CSDSD Team), Department for Education, Area 1C, Castle View House, East Lane, Runcorn, Cheshire WA7 2GJ.

Send by e-mail to: SENCodeOfPractice.CONSULTATION@education.gsi.gov.uk
