Consultation Questions

Changes made during the passage of Children and Families Bill

1. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to include disabled children and young people in the provisions on identifying children and young people, integrating education, health and care provision, joint commissioning, the local offer and providing information and advice? (Chapters 1, 2, 3 and 4)
We welcome the clear reference to the UN Convention on the Rights of Persons with Disabilities in the revised Draft Code.  Clearer and more consistent reference to the Equality Act 2010 and to the public sector equality duty, including the Brown Principles, is also needed throughout the Code.  This is the only way in which guidance on implementing new education law can be explained, and understood, in relation to established statutory duties and disabled children’s rights.  The difference between ‘special educational provision’ and ‘reasonable adjustments’ should be clearly explained.  All this should be clearly articulated in the Early Years, Schools and Further Education sections.  We also welcome the clear reference to a presumption of inclusion in 1.26 but regret that the existing Statutory Guidance on Inclusive Schooling has not been incorporated in the revised Code in the detail which had been announced.  Without strategic leadership and clear guidance on how to advance more inclusive education for disabled children and young people, the DfE could be in breach of its obligations to disabled children and young people’s rights.
2. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to include children and young people in the local authority duties to provide information and advice? (Chapter 2)
References in the previous draft of a Family-Centred System and to Person-Centred Planning seem to be missing from the revised Code.  Issues of mental capacity need further attention, with clear guidance on exactly how the Mental Capacity Act 2005 will bear upon provisions described in the Code.  
3. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to provide for local authorities to set out what action they intend to take in response to comments from children, young people and parents on the local offer? (Chapter 4)
4. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to clarify when health and social care is to be treated as special educational provision? (Chapters 4 and 9)
5. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to require local authorities to include the social care services they must deliver under the Chronically Sick and Disabled person’s Act 1970 in Educational Health and Care (EHC) plans? (Chapter 9)
6. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to clarify the duties on local authorities in respect of young people over 18 with SEN. These are to consider whether a young person requires additional time, in comparison to the majority of others of the same age who do not have SEN, to complete his or her education or training, and to have regard to whether educational or training outcomes specified in an EHC plan have been achieved when considering whether or not to cease to maintain the plan? (Chapters 8 and 9)
7. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to include young offenders in assessment and planning duties that are broadly similar to those for other children and young people? (Chapter 10)
8. Does the Code clearly reflect the changes made to the consultation draft to take account of the amendments to the Children and Families Bill to extend disagreement resolution arrangements and mediation to health and social care as well as education? (Chapter 11)

Clarity, layout and accessibility of the Code

Background:

The consultation asked respondents whether the draft Code of Practice was clearly written and easy to understand and whether it was clear from the structure where to find information needed. While there was considerable support for the format and layout, there was also significant comment as follows:

a need for easier navigation, with paragraph numbers and key information highlighted

a call for more illustrative examples of professional best practice and case studies

a need for greater accessibility for children, young people and parents

a clear demand for guidance materials tailored to specific audiences

a need to explain the statutory duties more clearly.

The Code has been revised as follows:

each chapter starts with a summary of what it covers and sets out the relevant legislation

the key principles which apply across the Code, such as involving children, young people and parents and references to Equality legislation have been moved to an early chapter which focuses on principles

content for early years, schools and further education has been moved into separate chapters, with an additional chapter focused on preparing for adulthood

supplementary guides will also be produced for young people and also for parents setting out what the Code means for them and other web-based guides will highlight the key parts of the Code, relevant to different groups of professionals who need to have regard to it

sources of good practice will also be referenced for practitioners.

9. Do changes to the Code, and the plans to produce supplementary materials, address the responses to the main consultation on clarity, layout and accessibility?
The latest draft is still hard to navigate and access to relevant information still problematic.  The previous Code was colour-coded and had information organised under 10 distinct sections; this made it relatively easy to find information as required.  The current draft has 11 sections and enough sub-sections to fill 10 contents' pages, with some degree of overlap between sections; for example, pp 202-3 refer to ‘appeals and mediation’ in section 10 (Children and young people in specific circumstances) whereas the whole of section 11 deals with Resolving Disagreements.  Furthermore, key information is absent from relevant sections, even though it might be present elsewhere; for example, there is no guidance in the Early Years, Schools or Further Education sections on steps settings can take to avoid permanent exclusions, for example a temporary or emergency placement in an alternative setting.  At the same time, the exceptional circumstances under which children and young people without an EHC plan can be placed in special schools or academies are listed on p 15 under Chapter 1 (Principles), not where one expects to find guidance, and do not appear elsewhere in the Code.  This needs rectifying.

